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Legal Duties of Academic Members of Staff and Researchers in relation to Criminal Law.

By Tim Crook, Senior Lecturer, Media & Communications, March 2007.

Please note: this guidance has been prepared for information purposes only and is not, nor is intended to be, legal advice. This information is not intended to constitute, and receipt of it does not constitute, a contract for legal advice or the establishment of a solicitor-client relationship.

1.1 Academic researchers are sometimes engaged in collecting data and information that people they are interviewing wish to be kept confidential. This places the academic researcher in a position where there are potentially both legal and ethical dilemmas. In recent years legislation has been passed that changes the position of the individual in British law in terms of a duty to report criminal offences. A mandatory duty has been applied since 2002 on professionals who suspect that money or assets are the proceeds of any crime. The purpose was to combat the phenomenon of ‘money laundering’. Since 2000 a mandatory duty has applied to all citizens to report on the preparations and activities of terrorists. Furthermore new criminal offences have been created that may, in some circumstances, render academic members of staff and/or researchers liable to prosecution in the course of teaching and researching the subject of terrorism.

The position of the UK government is: ‘Freedom of expression is the cornerstone of our democracy. A valued aspect of the right to freedom of expression in the UK is that individuals have the right to criticise, disagree and campaign against the government on any issue of foreign or domestic policy they chose. It can be entirely legitimate to hold a view that is racial or extreme on the political spectrum. However, it becomes unacceptable when individuals develop extremist views that lead them to espouse, advocate or even undertake or facilitate violent acts that deliberately undermine good campus and community relations, using their extremist viewpoint as a justification for their actions.’ (1.3  page 4, Promoting Good Campus Relations: Working with staff and students to build community cohesion and tackle violent extremism in the name of Islam at Universities and Colleges, Department of Education and Skills 2006.) 

1.2 Most criminal offences require the defendant to carry out some positive act before liability can be imposed. There can ordinarily be no liability for failure (or omission) to act, unless the law specifically imposes such a duty upon a particular person. The general rule is illustrated by this example from Stephen's Digest of the Criminal Law (3rd ed., 1887):

‘A sees B drowning and is able to save him by holding out his hand. A abstains from doing so in order that B may be drowned, and B is drowned. A has committed no offence. Although A may have failed to save B, he did no positive act to cause B's death. In some jurisdictions, A would always be under a duty to act in such a situation, at least where he does not have to put his own life in danger.’ Under English law, however, such a duty arises only in certain specific situations, and there are several offences (such as assaults or battery) which can be committed only through positive acts.(BCP, 2007)

1.3 There are many statutory provisions (mostly regulatory) which specifically impose duties on particular persons to act in particular ways and which impose criminal sanctions for failure or omission to act. A failure to keep proper accounts or business records, where these are required by law, may for example lead to criminal liability under the Companies Act 1985 or the Value Added Tax Act 1994. Road traffic law provides many further examples, including the offences of failing to stop after an accident and failing to provide a breath sample or a specimen for analysis.(BCP, 2007)

1.4 Failure to prevent or report the criminal activities of other persons is not ordinarily an offence. The offence of misprision of felony was abolished in 1967, but failure to report a known act of treason still amounts to misprision of treason and it also remains an offence at common law to refuse to assist a constable who calls for assistance in dealing with a breach of the peace (Brown (1841) Car & M 314; Waugh (1976) The Times, 1 October 1976). Furthermore, there is a legal obligation to disclose to Her Majesty’s coroner the existence of a body that requires burial. The obstruction of the coroner is a criminal offence and this crime was highlighted during the public enquiry into the case of Dr. Harold Shipman. It is also possible to obstruct a police officer in the course of his duty, but this tends to require an actus reus- in other words- the volunteering of information, which is misleading or dishonest. The withholding of information can be justified with the reasonable excuse of confidentiality, and in the case of an ordinary citizen what should regarded as the right of a witness to exercise a right of silence.

1.5 Modern legislation has added new offences of failure to comply with a duty of disclosure in relation to terrorist acts or funding and failure to disclose knowledge or suspicion of money laundering. In some circumstances police officers have legal duties to act and can be prosecuted if they fail to act in accordance with their duty. As indicated above misprision of treason is still an offence and under section 19 of the Terrorism Act 2000, failing to report terrorism is also punishable.  Similarly, according to sections 70 and 172 of the Road Traffic Act 1988, a driver or a vehicle owner may commit an offence by not reporting an accident or road traffic offence.  Whilst the duties to report terrorism and treason may be justified because of the seriousness of these offences, this argument is less convincing in relation to the reporting of road traffic accidents. It seems instead that this mandatory reporting is based on widespread car ownership and motoring insurance and the rights of victims of road traffic accidents and offences to recover compensation.  There is another non-reporting offence in section 5 of the Criminal Law Act 1967.  This makes it an offence to fail to report if the non-reporter had been paid not to report.  Here, the failure to report is especially blameworthy because the non-reporter has profited from this silence.  Furthermore, the fact that he was paid not to report would make it clear that he knew about the offence. (Stretch, 2003)  

1.6 Offences created providing a legal duty to disclose information about terrorist acts. The legislation in relation to terrorism could affect academic researchers investigating the cultural phenomenon of ‘terrorism’ in situations where individuals provide information, ideological attitudes and narratives of past, current or future behaviour. The statutory defences appear to be available to legal advisors in relation to legal privilege and crown servants/government investigators in the ‘regulated sector.’ There is no construction of any defence for academic researchers. Nor are academic researchers entitled to any privilege of confidentiality. 

Terrorism Act 2000, s. 19

(1)
This section applies where a person—

(a)
believes or suspects that another person has committed an offence under any of sections 15 to 18, and

(b)
bases his belief or suspicion on information which comes to his attention in the course of a trade, profession, business or employment.

(1A)
But this section does not apply if the information came to the person in the course of a business in the regulated sector.

(2)
The person commits an offence if he does not disclose to a constable as soon as is reasonably practicable—

(a)
his belief or suspicion, and

(b)
the information on which it is based.

Procedure

The offence is triable either way (TA 2000, s. 19(8)). When tried on indictment it is a class 3 offence.

The consent of the DPP or A-G is required for the institution of proceedings by virtue of s. 117.

Sentence

The maximum penalty is: on conviction on indictment, imprisonment for a term not exceeding five years, a fine or both; on summary conviction, imprisonment for a term not exceeding six months, a fine not exceeding the statutory maximum, or both (TA 2000, s. 19(8)).

Elements of the Offence

Further, a person is treated as having committed one of the offences in ss. 15 to 18 if (a) he has taken an action or been in possession of a thing, and (b) he would have committed an offence under one of those sections if he had been in the United Kingdom at the time when he took the action or was in possession of the thing (TA 2000, s. 19(7)). 'A business in the regulated sector' must be construed in accordance with sch. 3A (s. 19(7A)). The reference to a constable includes a member of staff of the Serious Organised Crime Agency authorised for the purpose by its Director General (s. 19(7B)).

Defences

The defences are (a) reasonable excuse for not making the disclosure (TA 2000, s. 19(3)); (b) complying with disclosure through a work scheme (s. 19(4)); and (c) legal professional privilege (s. 19(5) and (6)).

Terrorism Act 2000, s. 19

(3)
It is a defence for a person charged with an offence under subsection (2) to prove that he had a reasonable excuse for not making the disclosure.

(4)
Where—

(a)
a person is in employment,

(b)
his employer has established a procedure for the making of disclosures of the matters specified in subsection (2), and

(c)
he is charged with an offence under that subsection, it is a defence for him to prove that he had disclosed the matters specified in that subsection in accordance with the procedure.

(5)
Subsection (2) does not require disclosure by a professional legal adviser of

(a)
information which he obtains in privileged circumstances, or

(b)
a belief or suspicion based on information which he obtains in privileged circumstances.

An adviser obtains information in privileged circumstances if it comes to him, otherwise than with a view to furthering a criminal purpose, from a client or a client's representative in connection with the provision of legal advice by the adviser to the client, from a person seeking legal advice from the adviser (or from the person's representative) or from any person for the purpose of actual or contemplated legal proceedings (s. 19(6)).

Application to Crown Servants and Persons Exercising Certain Functions

The Secretary of State may, under TA 2000, s. 119(1), make regulations providing for any of ss. 15 to 23 and 39 to apply to persons in the public service of the Crown. The Secretary of State may, under s. 119(2), make regulations providing for s. 19 not to apply to persons who are in his opinion performing or connected with the performance of regulatory, supervisory, investigative or registration functions of a public nature.

Related Provisions

The TA 2000 allows persons to make disclosures to a constable or a member of staff of the Serious Organised Crime Agency under s. 20, provided there is compliance with the requirements of that section.

FAILURE TO DISCLOSE: REGULATED SECTOR

Terrorism Act 2000, s. 21A

(1)
A person commits an offence of each of the following three conditions is satisfied.

(2)
The first condition is that he—

(a)
knows or suspects, or

(b)
has reasonable grounds for knowing or suspecting, that another person has committed an offence under any of sections 15 to 18.

(3)
The second condition is that the information or other matter—

(a)
on which his knowledge or suspicion is based, or

(b)
which gives reasonable grounds for such knowledge or suspicion, came to him in the course of a business in the regulated sector.

(4)
The third condition is that he does not disclose the information or other matter to a constable or nominated officer as soon as is practicable after it comes to him.

Procedure

The offence is triable either way (TA 2000, s. 21A(12)). On trial on indictment it is a class 3 offence.

Sentence

The maximum penalty is, on conviction on indictment, imprisonment for a term not exceeding five years or a fine or both; and, on summary conviction, imprisonment for a term not exceeding six months or a fine not exceeding the statutory maximum or both (TA 2000, s. 21A(12)).

Elements

A person is to be taken to have committed the offence if (a) he has taken an action or been in possession of a thing, and (b) he would have committed the offence if he had been in the UK at the time when he took the action or was in possession of the thing (TA 2000, s. 21A(11)).

In deciding whether a person committed this offence, the court must consider whether he followed any relevant guidance issued by a supervisory authority or other appropriate body, which, inter alia, was published in an approved manner that would, in its opinion, bring the guidance to the attention of persons likely to be affected by it (s. 21A(6)).

A disclosure to a nominated officer is a disclosure which is made to a person nominated by the defendant's employer to receive s. 21A disclosures and is made in the course of his employment and in accordance with the employer's business (s. 21A(7)). For the meaning of 'a business in the regulated sector' and 'a supervisory authority', see the TA 2000, sch. 3A. 'Constable' includes a reference to a member of the staff of the Serious Organised Crime Agency (s. 21A(14)).

Defences

A person does not commit an offence under the TA 2000, s. 21A, if (a) he has a reasonable excuse for not disclosing the information or other matter; (b) he is a professional legal adviser and the information or other matter came to him in privileged circumstances (s. 21A(5)). Information or other matter comes to a professional legal adviser in privileged circumstances if it is communicated or given to him (a) by (or by a representative of) a client of his in connection with the giving by the adviser of legal advice to the client, (b) by (or by a representative of) a person seeking legal advice from the adviser, or (c) by a person in connection with legal proceedings or contemplated legal proceedings (s. 21A(8)). But this does not apply to information or other matter which is communicated or given with a view to furthering a criminal purpose (s. 21A(9)).

A disclosure which satisfies the following three conditions does not breach any restriction on the disclosure of information however it is imposed (s. 21B(1)):

(1)
The information or other matter disclosed came to the person making the disclosure (the discloser) in the course of a business in the regulated sector.

(2)
The information or other matter (a) causes the discloser to know or suspect, or (b) gives him reasonable grounds for knowing or suspecting, that another person has committed an offence under any of ss. 15 to 18.

(3)
The disclosure is made to a constable or a nominated officer as soon as is practicable after the information or other matter comes to the discloser.

INFORMATION ABOUT ACTS OF TERRORISM

Terrorism Act 2000, s. 38B

(1)
This section applies where a person has information which he knows or believes might be of material assistance—

(a)
in preventing the commission by another person of an act of terrorism, or

(b)
in securing the apprehension, prosecution or conviction of another person, in the United Kingdom, for an offence involving the commission, preparation or instigation of an act of terrorism.

(2)
The person commits an offence if he does not disclose the information as soon as reasonably practicable in accordance with subsection (3).

(3)
Disclosure is in accordance with this subsection if it is made—

(a)
in England and Wales, to a constable . . .

Procedure

The offence is triable either way (TA 2000, s. 38B(5)). On trial on indictment, it is a class 3 offence. Proceedings for this offence may be taken, and it may for those purposes be treated as having been committed, in any place where the person to be charged is or has at any time been since he first knew or believed that the information might be of material assistance as mentioned in s. 38B(1).

Sentence

The maximum penalty is, on conviction on indictment, imprisonment for a term not exceeding five years, a fine or both; and, on summary conviction, imprisonment for a term not exceeding six months, a fine not exceeding the statutory maximum or both (TA 2000, s. 38B(5)).

Defence. It is a defence for a person charged with this offence to prove that he had a reasonable excuse for not making the disclosure (TA 2000, s. 38B(4)). (BCP, 2007)
1.7  Positive legal obligations to report money laundering criminal behaviour have been created by the Proceeds of Crime Act 2002. The implications are clearly significant for accountants, solicitors, financial advisors and individuals working in the finance industry. However, the impact on academic researchers would appear to be limited unless an academic researcher is actually employed in the process of providing financial and legal advice while specifically investigating this area.  One of the conditions of the construction of the offence is that: ‘such knowledge or suspicion, came to him in the course of a business in the regulated sector.’ The Proceeds of Crime Act 2002 has increased the scope of mandatory reporting.  It has introduced duties to pass on information about criminal proceeds with the result that professionals may have to report the criminal activities of their clients or third parties.  Unlike existing duties to report, the obligations in the Proceeds of Crime Act apply to all criminal offences and therefore represent a significant change in the approach of English criminal law towards mandatory reporting.

Sections 330, 331 and 332 of the Proceeds of Crime Act 2002 create offences of failure to disclose possible money laundering activities (as defined in s. 340(11)). These are not confined (as was the Drug Trafficking Act 1994, s. 52) to cases involving proceeds of drug trafficking. Actual knowledge or suspicion is not required under ss. 330 or 331, nor (apparently) need it be proved that any actual money laundering took place. It suffices in either case that the accused has 'reasonable grounds' for suspicion. Section 330 deals with failures by persons working in the 'regulated sector' (financial services etc.) as defined in sch. 9 to the Act.

Proceeds of Crime Act 2002, s. 330

(1)
A person commits an offence if the conditions in subsections (2) to (4) are satisfied.

(2)
The first condition is that he—

(a)
knows or suspects, or

(b)
has reasonable grounds for knowing or suspecting, that another person is engaged in money laundering.

(3)
The second condition is that the information or other matter—

(a)
on which his knowledge or suspicion is based, or

(b)
which gives reasonable grounds for such knowledge or suspicion, came to him in the course of a business in the regulated sector.

(3A)
The third condition is—

(a)
that he can identify the other person mentioned in subsection (2) or the whereabouts of any of the laundered property, or

(b)
that he believes, or it is reasonable to expect him to believe, that the information or other matter mentioned in subsection (3) will or may assist in identifying that other person or the whereabouts of any of the laundered property.

(4)
The fourth condition is that he does not make the required disclosure to—

(a)
a nominated officer, or

(b)
a person authorised for the purposes of this Part by the Director General of the Serious Organised Crime Agency,as soon as is practicable after the information or other matter mentioned in subsection (3) comes to him.

(5)
The required disclosure is a disclosure of—

(a)
the identity of the other person mentioned in subsection (2), if he knows it,

(b)
the whereabouts of the laundered property, so far as he knows it, and

(c)
the information or other matter mentioned in subsection (3).

(5A)
The laundered property is the property forming the subject-matter of the money laundering that he knows or suspects, or has reasonable grounds for knowing or suspecting, that other person to be engaged in.

(6)
But he does not commit an offence under this section if—

(a)
he has a reasonable excuse for not making the required disclosure,

(b)
he is a professional legal adviser or other relevant professional adviser and—(i)i  if he knows either of the things mentioned in subsection (5)(a) and (b), he knows the thing because of information or other matter that came to him in privileged circumstances, or(ii)  the information or other matter mentioned in subsection (3) came to him in privileged circumstances, or

(c)
subsection (7) or (7B) applies to him.

(7)
This subsection applies to a person if—

(a)
he does not know or suspect that another person is engaged in money laundering, and

(b)
he has not been provided by his employer with such training as is specified by the Secretary of State by order for the purposes of this section.

(7A)
Nor does a person commit an offence under this section if—

(a)
he knows, or believes on reasonable grounds, that the money laundering is occurring in a particular country or territory outside the United Kingdom, and

(b)
the money laundering—

(i)
is not unlawful under the criminal law applying in that country or territory, and

(ii)
is not of a description prescribed in an order made by the Secretary of State.

(7B)
This subsection applies to a person if—

(a)
he is employed by, or is in partnership with, a professional legal adviser or a relevant professional adviser to provide the adviser with assistance or support,

(b)
the information or other matter mentioned in subsection (3) comes to the person in connection with the provision of such assistance or support, and

(c)
the information or other matter came to the adviser in privileged circumstances.

(8)
In deciding whether a person committed an offence under this section the court must consider whether he followed any relevant guidance which was at the time concerned—

(a)
issued by a supervisory authority or any other appropriate body,

(b)
approved by the Treasury, and

(c)
published in a manner it approved as appropriate in its opinion to bring the guidance to the attention of persons likely to be affected by it.

(9)
A disclosure to a nominated officer is a disclosure which—

(a)
is made to a person nominated by the alleged offender's employer to receive disclosures under this section, and

(b)
is made in the course of the alleged offender's employment.

(9A)
But a disclosure which satisfies paragraphs (a) and (b) of subsection (9) is not to be taken as a disclosure to a nominated officer if the person making the disclosure—

(a)
is a professional legal adviser or other relevant professional adviser,

(b)
makes it for the purpose of obtaining advice about making a disclosure under this section, and

(c)
does not intend it to be a disclosure under this section.

(10)
Information or other matter comes to a professional legal adviser or other relevant professional adviser in privileged circumstances if it is communicated or given to him—

(a)
by (or by a representative of) a client of his in connection with the giving by the adviser of legal advice to the client,

(b)
by (or by a representative of) a person seeking legal advice from the adviser, or

(c)
by a person in connection with legal proceedings or contemplated legal proceedings.

(11)
But subsection (10) does not apply to information or other matter which is communicated or given with the intention of furthering a criminal purpose.

(12)
Schedule 9 has effect for the purpose of determining what is—

(a)
a business in the regulated sector;

(b)
a supervisory authority.

(13)
An appropriate body is any body which regulates or is representative of any trade, profession, business or employment carried on by the alleged offender.

(14)
A relevant professional adviser is an accountant, auditor or tax adviser who is a member of a professional body which is established for accountants, auditors or tax advisers (as the case may be) and which makes provision for—

(a)
testing the competence of those seeking admission to membership of such a body as a condition for such admission; and

(b)
imposing and maintaining professional and ethical standards for its members, as well as imposing sanctions for non-compliance with those standards.

The SOCPA 2005, ss. 102(5), 104(2), 105(2) and 106(2), include certain amendments to s. 330, principally the substitution of s. 330(4) to (6) and the insertion of s. 330(7A) and (9A). The insertion of subsection (7A) by s. 102(5) came into force on 15 May 2006.

The guidance referred to in s. 330(8) includes that issued by the Joint Money Laundering Steering Group, in association with the British Bankers' Association. Subscribers to this service may assess their anti-money laundering procedures against current regulatory requirements.

Section 331 creates a broadly similar offence, applicable to nominated officers in the regulated sector, who have themselves received information as to suspected money laundering in consequence of disclosures made to them under s. 330.

Section 332 deals with failures by nominated officers to whom disclosures have been made under s. 337 (protected disclosures) or s. 338 (authorised disclosures).

Penalties and Procedure for Offences under ss. 330 to 332

Offences under the Proceeds of Crime Act 2002, ss. 330 to 332, are triable either way (s. 334). When tried on indictment they are class 3 offences. The maximum penalty is five years' imprisonment and\or a fine following conviction on indictment; six months and\or a fine not exceeding the statutory maximum on summary conviction.

Tipping-off and Prejudicing Investigations

The Proceeds of Crime Act 2002, s. 333(1), creates an offence of making a disclosure likely to prejudice a money laundering investigation which is or may in the future be undertaken by law enforcement authorities. It supplants the Drug Trafficking Offences Act 1994, s. 53(2), and the CJA 1988, s. 93D(2).

Proceeds of Crime Act 2002, s. 333

(1)
A person commits an offence if—

(a)
he knows or suspects that a disclosure falling within section 337 or 338 has been made, and

(b)
he makes a disclosure which is likely to prejudice any investigation which might be conducted following the disclosure referred to in paragraph (a).

(2)
But a person does not commit an offence under subsection (1) if—

(a)
he did not know or suspect that the disclosure was likely to be prejudicial as mentioned in subsection (1);

(b)
the disclosure is made in carrying out a function he has relating to the enforcement of any provision of this Act or of any other enactment relating to criminal conduct or benefit from criminal conduct;

(c)
he is a professional legal adviser and the disclosure falls within subsection (3).

(3)
A disclosure falls within this subsection if it is a disclosure—

(a)
to (or to a representative of) a client of the professional legal adviser in connection with the giving by the adviser of legal advice to the client, or

(b)
to any person in connection with legal proceedings or contemplated legal proceedings.

(4)
But a disclosure does not fall within subsection (3) if it is made with the intention of furthering a criminal purpose.

The offences previously contained in s. 93D(1) of the 1988 Act and s. 53(1) of the 1994 Act are supplanted by s. 342 of the 2002 Act.

Proceeds of Crime Act 2002, s. 342

(1)
This section applies if a person knows or suspects that an appropriate officer . . . is acting (or proposing to act) in connection with a confiscation investigation, a civil recovery investigation or a money laundering investigation which is being or is about to be conducted.

(2)
The person commits an offence if—

(a)
he makes a disclosure which is likely to prejudice the investigation, or

(b)
he falsifies, conceals, destroys or otherwise disposes of, or causes or permits the falsification, concealment, destruction or disposal of, documents which are relevant to the investigation.

(3)
A person does not commit an offence under subsection (2)(a) if—

(a)
he does not know or suspect that the disclosure is likely to prejudice the investigation,

(b)
the disclosure is made in the exercise of a function under this Act or any other enactment relating to criminal conduct or benefit from criminal conduct or in compliance with a requirement imposed under or by virtue of this Act, or

(c)
he is a professional legal adviser and the disclosure falls within subsection (4).

(4)
A disclosure falls within this subsection if it is a disclosure—

(a)
to (or to a representative of) a client of the professional legal adviser in connection with the giving by the adviser of legal advice to the client, or

(b)
to any person in connection with legal proceedings or contemplated legal proceedings.

(5)
But a disclosure does not fall within subsection (4) if it is made with the intention of furthering a criminal purpose.

(6)
A person does not commit an offence under subsection (2)(b) if—

(a)
he does not know or suspect that the documents are relevant to the investigation, or

(b)
he does not intend to conceal any facts disclosed by the documents from any appropriate officer . . . carrying out the investigation.

It is clear that s. 342(2)(a) and s. 342(2)(b) each create a separate offence. Penalties and procedure for offences under ss. 333 and 342 are the same as for offences under ss. 330 to 332. (BCP, 2007)
1.8  British law does recognize a legal duty arising from special relationships, but it is difficult to imagine how the position of an academic researcher could be seen as having any equivalence with these situations. Perhaps there is a possibility that the discipline of psychology could engage with circumstances where vulnerable children and adults might be involved in laboratory conditions requiring legal obligations of care and control and assumption of care.

Care or Control of Children. If persons are in a close or special relationship to one another, the law may impose on one a duty to act on behalf of the other. Under the CYPA 1933, s., a parent or any other person over the age of 16 years who has responsibility for a child under that age may incur liability for any wilful neglect of that child that was likely to cause unnecessary suffering or injury to health. This specifically includes failure by a parent etc. to provide or obtain adequate food, clothing or medical care but could also include other forms of neglect, such as failure to rescue from drowning in circumstances of the kind described in 1.2. Neglect leading to death may lead to liability for manslaughter by gross negligence (Downes (1875) 13 Cox CC 111; Lowe [1973] QB 702). The wilful neglect of a child contrary to s. 1 of the 1933 Act does not automatically give rise to liability for manslaughter merely because death results (Lowe), but it may sometimes do so if, for example, there is proof of an intent to harm the child through such neglect. Indeed, a parent who deliberately starves a child to death may be guilty of murder (Gibbins (1918) 13 Cr App (BCP, 2007).

Assumption of Care for Another. The CYPA 1933, s. 1, has no statutory counterpart in cases where the person in need of care or assistance is over the age of 16. In Shepherd (1862) 9 Cox CC 123 it was held that the parents of an 18-year-old and 'entirely emancipated' daughter were under no special duty to care for her. The common law nevertheless recognises that such a duty may arise in the context of a family relationship, as for example where a couple live together as husband and wife, or where a child continues to live with (and be dependent upon) his parents even after becoming an adult (see Chattaway (1922) 17 Cr App R 7). (BCP, 2007)

If a person voluntarily undertakes to care for another who is unable to care for himself as a result of age, illness or other infirmity, he may thereby incur a duty to discharge that undertaking, at least until such time as he hands it over to someone else. In Instan [1893] 1 QB 450, D lived with her aunt, who was suddenly taken ill with gangrene in her leg and became unable either to feed herself or to call for help. D did not give her any food, nor did she call for medical help, even though she remained in the house and continued to eat her aunt's food. She was convicted of manslaughter. The principle laid down in Instan was applied and extended in Stone [1977] QB 354. Stone's sister, Fanny, came to live with him and his mistress, Dobinson. Fanny was suffering from anorexia, but was initially able to look after herself. Gradually, however, her condition deteriorated, until she became bed-ridden. She needed medical help, but none was summoned and she eventually died in squalor, covered in bed-sores and filth. Stone and Dobinson were each convicted of her manslaughter and the Court of Appeal upheld their convictions. Because they had taken Fanny into their home, they had assumed a duty of care for her and had been grossly negligent in the performance of that duty. The fact that Fanny was Stone's sister was merely incidental to this. (BCP, 2007)

1.9 Official, Contractual or Public Duties.  Again it is difficult to imagine a set of circumstances in which an academic researcher can be seen to be equivalent to a police officer as in the Dytham case, or a train company employee at level crossings. Academic researchers cannot be exposed to the offence of ‘wilful misconduct in public office.’  It would be most unusual to conceive of circumstances whereby a funding body or academic institution would impose a contractual duty on a researcher similar to the position in Pittwood. A person may in some cases incur criminal liability through failure to discharge his official duties or contractual obligations. A typical example is provided by Pittwood (1902) 19 TLR 37, in which P was employed to operate a level-crossing on a railway but omitted to close the crossing gates when a train was signalled. A cart was crossing the railway through the open gates when the train struck it and killed one of the carters. P was convicted of gross negligence manslaughter. In one sense this was based on his breach of contractual duty, but the victim was not, of course, a party to the contract, and P's liability can more accurately be based on the breach of a duty of care to users of the crossing, which his employers paid him to discharge, and on which the users of the crossing relied. In the absence of such a duty, it is doubtful whether any criminal liability could have arisen, whatever his contractual position with his employers (cf. Smith (1869) 11 Cox CC 210). (BCP, 2007).

Neglect of duty by a police officer was examined by the Court of Appeal in Dytham [1979] QB 722. D, whilst on duty, stood aside and watched as a man was beaten to death outside a nightclub. He then left the scene, without calling for assistance or summoning an ambulance. For this, he was convicted of the common-law offence of wilful misconduct in public office. Lord Widgery CJ said (at p. 727):

The allegation was not one of mere non-feasance, but of deliberate failure and wilful neglect. This involves an element of culpability which is not restricted to corruption or dishonesty, but which must be of such a degree that the misconduct impugned is calculated to injure the public interest so as to call for condemnation and punishment.

Although D was not charged with manslaughter, it is submitted that a conviction for manslaughter might be possible on such facts, if it were proved that the accused’s inaction was a factor contributing to the death of the deceased. It was not clear in Dytham that D could have saved the deceased even if he had tried to do so. (BCP, 2007)

See also A-G's Ref (No. 3 of 2003) [2005] 1 QB 73. Social workers employed by public authorities do have a legal obligation under the Children Act 1989 to investigate allegations or the receipt of information suggesting that children have been or are being subject to abuse. The Children Act 1989 places a duty on Social Services (and other agencies) to make enquiries into circumstances where they suspect that a child is at risk of ‘significant harm’ or is actually being harmed.  Social Services must assist with these enquiries and then take steps to ensure that the child is protected and supported. This duty cannot transfer to an academic member of staff and/or researcher unless they are also employed as social workers with public duties required under statute to discharge this duty. 

1.10 Positive Medical Obligations in British law. This area would be more relevant to academic research in the area of medicine- something that would not concern staff academic researchers at Goldsmiths.

Refusal of Consent to Treatment. Doctors and hospital authorities have a duty to provide medical care for their patients, and an omission to discharge that duty may sometimes involve criminal liability (e.g., for manslaughter or, in the case of a patient under 16, for wilful neglect under the CYPA 1933, s. 1), although this duty may be terminated if the patient refuses to accept medical treatment. If, for example, an adult hospital patient refuses his consent to a life-saving amputation, the medical staff, far from being under a duty to provide that treatment, would ordinarily be acting unlawfully if they ignored his wishes (Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290; Re W (Adult: Refusal of Treatment) [2002] All ER (D) 223 (April). (BCP, 2007).

Refusal of consent is not always decisive in such cases. Where minors are concerned, the High Court may exercise its wardship jurisdiction so as to override parental refusal of consent (Re B (A Minor) (Wardship: Medical Treatment) [1981] 1 WLR 1421) or refusal of consent by the minor himself (Re W (A Minor) (Medical Treatment: Court's Jurisdiction) [1993] Fam 64). Even in respect of adults, the court may sometimes hold that a refusal of consent to treatment is vitiated by lack of capacity or by undue influence (Re T (Adult: Refusal of Treatment) [1993] Fam 95) and doctors must then provide treatment, in accordance with that patient's best interests. In acute emergencies, where doctors have no time in which to appeal to the courts, they may sometimes need to act without consent. If, for example, Jehovah's Witnesses refuse to consent to the administration of an urgent blood transfusion to their child, doctors may need to act against their wishes, or risk prosecution (together with the parents) for manslaughter (cf. Senior [1899] 1 QB 283).

Withholding Treatment in the Best Interests of the Patient. If a patient is incapable of communicating his wishes, the doctor's normal duty is to do everything that he reasonably can to keep the patient alive. In certain circumstances, however, a doctor may be absolved of this duty, as the House of Lords recognised in Airedale National Health Service Trust v Bland [1993] AC 789. This case concerned a patient who had survived for three years in a 'persistent vegetative state' after suffering irreversible brain damage in the Hillsborough disaster. He continued to breathe normally, but was kept alive only by being fed through tubes. The NHS Trust sought a declaration from the courts that it might lawfully discontinue this artificial feeding and allow him to die with dignity and minimum distress. The House of Lords held that treatment could properly be withdrawn in such circumstances, because the best interests of the patient did not involve him being kept alive at all costs. Lord Goff nevertheless drew a fundamental distinction between acts and omissions in this context:

‘. . . the law draws a crucial distinction between cases in which a doctor decides not to provide, or to continue to provide, for his patient treatment or care which could or might prolong his life, and those in which he decides, for example by administering a lethal drug, actively to bring his patient's life to an end . . . the former may be lawful, either because the doctor is giving effect to his patient's wishes . . . or even in certain circumstances in which . . . the patient is incapacitated from stating whether or not he gives his consent. But it is not lawful for a doctor to administer a drug to his patient to bring about his death, even though that course is prompted by a humanitarian desire to end his suffering, however great that suffering may be: see Cox (unreported) 18 September 1992 . . . So to act is to cross the Rubicon which runs between on the one hand the care of the living patient and on the other hand euthanasia.’

See also Frenchay Healthcare National Health Service Trust v S [1994] 1 WLR 601. Similar issues can arise in respect of the very elderly or in respect of babies born with very severe mental or physical handicaps, especially where major (and possibly repeated) surgery would be needed to keep them alive (see Re J [1991] 2 WLR 140). (BCP, 2007).

Practical and Financial Considerations.  Even apart from the question of whether treatment would be in the patient's best interests, it is recognised that financial or manpower constraints on the health service must come into consideration. It is clearly not practicable for the NHS to provide intensive forms of medical care (such as major surgery) to every patient, of whatever age, whose life might possibly be prolonged by it. (BCP, 2007)

1.11 Offences for which Omissions cannot be the Basis of Liability. Some offences appear to be capable of commission only by positive acts. The offence of acting with intent to prevent the apprehension of an offender, contrary to the Criminal Law Act 1967, s. 4, is an example. Crimes of assault or battery arguably come into this category. This was at least the view of the Divisional Court in Fagan v Metropolitan Police Commissioner [1969] 1 QB 439 although F's conviction was upheld on the basis that his conduct in not removing his motor vehicle from the foot of a police officer amounted to a continuing act, rather than an innocent act followed by a deliberate omission to rectify it. 

It has also been held that omissions cannot be the basis of liability for ‘doing acts’ likely to interfere with the peace and comfort of a residential occupier, contrary to the Protection from Eviction Act 1977 (Ahmad (1987) 84 Cr App R 64; but the courts have not been consistent in interpreting references to 'acts' as necessarily excluding omissions. In Speck [1977] 2 All ER 859, for example, it was held that an omission could amount to an 'act' of gross indecency with a child, contrary to the Indecency with Children Act 1960, s. 1 (now repealed). See also Yuthiwattana (1984) 80 Cr App R 55, in which it was held that a landlord's omission to replace a lost key could be an 'act' of harassment against a tenant. (BCP, 2007).

1.12 The terrorism legislation passed in 2006 might be relevant to academic staff in the context of teaching and/or research because of the subjective/objective problems in defining and perceiving ‘terrorism.’   The notion of ‘academic freedom’ does not have any strong tradition and basis in the common law. Potential defences could turn on an application of Article 10 of the Human Rights Act 1998/European Convention of Human Rights. It is unlikely that any academic member of staff or academic researcher would be intending through teaching and research to further direct or indirect encouragement of terrorist acts. Prosecutions would have to be in a position to persuade a jury that the intention was there. Problems may occur if the prosecution authorities were pursuing a prosecution under section 2(b)(ii) and seeking to prove that the academic member of staff/researcher ‘is reckless as to whether members of the public will be directly or indirectly encouraged or otherwise induced by the statement to commit, prepare or instigate such acts or offences.’ It could be argued that the prosecution would have to prove that the lecturer/researcher was in a position to know that such teaching/research was likely to directly or indirectly encourage the committing preparation, or instigation of terrorist offences. There would appear to be clear defences for academic staff discussing, analyzing and investigating ‘terrorist’ publications since any prosecution would need to prove intention and a necessary threshold of recklessness.

Terrorism Act 2006.

1
Encouragement of terrorism

(1)
This section applies to a statement that is likely to be understood by some or all of the members of the public to whom it is published as a direct or indirect encouragement or other inducement to them to the commission, preparation or instigation of acts of terrorism or Convention offences.

(2)
A person commits an offence if—


(a)
he publishes a statement to which this section applies or causes another to publish such a statement; and


(b)
at the time he publishes it or causes it to be published, he—



(i)
intends members of the public to be directly or indirectly encouraged or otherwise induced by the statement to commit, prepare or instigate acts of terrorism or Convention offences; or



(ii)
is reckless as to whether members of the public will be directly or indirectly encouraged or otherwise induced by the statement to commit, prepare or instigate such acts or offences.

(3)
For the purposes of this section, the statements that are likely to be understood by members of the public as indirectly encouraging the commission or preparation of acts of terrorism or Convention offences include every statement which—


(a)
glorifies the commission or preparation (whether in the past, in the future or generally) of such acts or offences; and


(b)
is a statement from which those members of the public could reasonably be expected to infer that what is being glorified is being glorified as conduct that should be emulated by them in existing circumstances.

(4)
For the purposes of this section the questions how a statement is likely to be understood and what members of the public could reasonably be expected to infer from it must be determined having regard both—


(a)
to the contents of the statement as a whole; and


(b)
to the circumstances and manner of its publication.

(5)
It is irrelevant for the purposes of subsections (1) to (3)—


(a)
whether anything mentioned in those subsections relates to the commission, preparation or instigation of one or more particular acts of terrorism or Convention offences, of acts of terrorism or Convention offences of a particular description or of acts of terrorism or Convention offences generally; and,


(b)
whether any person is in fact encouraged or induced by the statement to commit, prepare or instigate any such act or offence.

(6)
In proceedings for an offence under this section against a person in whose case it is not proved that he intended the statement directly or indirectly to encourage or otherwise induce the commission, preparation or instigation of acts of terrorism or Convention offences, it is a defence for him to show—


(a)
that the statement neither expressed his views nor had his endorsement (whether by virtue of section 3 or otherwise); and


(b)
that it was clear, in all the circumstances of the statement's publication, that it did not express his views and (apart from the possibility of his having been given and failed to comply with a notice under subsection (3) of that section) did not have his endorsement.

(7)
A person guilty of an offence under this section shall be liable—


(a)
on conviction on indictment, to imprisonment for a term not exceeding 7 years or to a fine, or to both;


(b)
on summary conviction in England and Wales, to imprisonment for a term not exceeding 12 months or to a fine not exceeding the statutory maximum, or to both;


(c)
on summary conviction in Scotland or Northern Ireland, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum, or to both.

(8)
In relation to an offence committed before the commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), the reference in subsection (7)(b) to 12 months is to be read as a reference to 6 months.

2
Dissemination of terrorist publications

(1)
A person commits an offence if he engages in conduct falling within subsection (2) and, at the time he does so—


(a)
he intends an effect of his conduct to be a direct or indirect encouragement or other inducement to the commission, preparation or instigation of acts of terrorism;


(b)
he intends an effect of his conduct to be the provision of assistance in the commission or preparation of such acts; or


(c)
he is reckless as to whether his conduct has an effect mentioned in paragraph (a) or (b).

(2)
For the purposes of this section a person engages in conduct falling within this subsection if he—


(a)
distributes or circulates a terrorist publication;


(b)
gives, sells or lends such a publication;


(c)
offers such a publication for sale or loan;


(d)
provides a service to others that enables them to obtain, read, listen to or look at such a publication, or to acquire it by means of a gift, sale or loan;


(e)
transmits the contents of such a publication electronically; or


(f)
has such a publication in his possession with a view to its becoming the subject of conduct falling within any of paragraphs (a) to (e).

(3)
For the purposes of this section a publication is a terrorist publication, in relation to conduct falling within subsection (2), if matter contained in it is likely—


(a)
to be understood, by some or all of the persons to whom it is or may become available as a consequence of that conduct, as a direct or indirect encouragement or other inducement to them to the commission, preparation or instigation of acts of terrorism; or


(b)
to be useful in the commission or preparation of such acts and to be understood, by some or all of those persons, as contained in the publication, or made available to them, wholly or mainly for the purpose of being so useful to them.

(4)
For the purposes of this section matter that is likely to be understood by a person as indirectly encouraging the commission or preparation of acts of terrorism includes any matter which—


(a)
glorifies the commission or preparation (whether in the past, in the future or generally) of such acts; and


(b)
is matter from which that person could reasonably be expected to infer that what is being glorified is being glorified as conduct that should be emulated by him in existing circumstances.

(5)
For the purposes of this section the question whether a publication is a terrorist publication in relation to particular conduct must be determined—


(a)
as at the time of that conduct; and


(b)
having regard both to the contents of the publication as a whole and to the circumstances in which that conduct occurs.

(6)
In subsection (1) references to the effect of a person's conduct in relation to a terrorist publication include references to an effect of the publication on one or more persons to whom it is or may become available as a consequence of that conduct.

(7)
It is irrelevant for the purposes of this section whether anything mentioned in subsections (1) to (4) is in relation to the commission, preparation or instigation of one or more particular acts of terrorism, of acts of terrorism of a particular description or of acts of terrorism generally.

(8)
For the purposes of this section it is also irrelevant, in relation to matter contained in any article whether any person—


(a)
is in fact encouraged or induced by that matter to commit, prepare or instigate acts of terrorism; or


(b)
in fact makes use of it in the commission or preparation of such acts.

(9)
In proceedings for an offence under this section against a person in respect of conduct to which subsection (10) applies, it is a defence for him to show—


(a)
that the matter by reference to which the publication in question was a terrorist publication neither expressed his views nor had his endorsement (whether by virtue of section 3 or otherwise); and


(b)
that it was clear, in all the circumstances of the conduct, that that matter did not express his views and (apart from the possibility of his having been given and failed to comply with a notice under subsection (3) of that section) did not have his endorsement.

(10)
This subsection applies to the conduct of a person to the extent that—


(a)
the publication to which his conduct related contained matter by reference to which it was a terrorist publication by virtue of subsection (3)(a); and


(b)
that person is not proved to have engaged in that conduct with the intention specified in subsection (1)(a).

(11)
A person guilty of an offence under this section shall be liable—


(a)
on conviction on indictment, to imprisonment for a term not exceeding 7 years or to a fine, or to both;


(b)
on summary conviction in England and Wales, to imprisonment for a term not exceeding 12 months or to a fine not exceeding the statutory maximum, or to both;


(c)
on summary conviction in Scotland or Northern Ireland, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum, or to both.

(12)
In relation to an offence committed before the commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), the reference in subsection (11)(b) to 12 months is to be read as a reference to 6 months.

(13)
In this section—


"lend" includes let on hire, and "loan" is to be construed accordingly;


"publication" means an article or record of any description that contains any of the following, or any combination of them—



(a)
matter to be read;



(b)
matter to be listened to;



(c)
matter to be looked at or watched.  (BCP, 2007)
1.13. Problematical scenarios for the academic member of staff and/or academic researcher at Goldsmiths. 

a) In the course of collecting research data, subjects offered confidentiality admit committing and not being prosecuted for serious criminal offences such as rape or murder. The academic member of staff/researcher is under no legal obligation to report the offence. They may feel that their conscience requires that they do, but this will be an ethical decision with serious consequences. In the case of a journalist in Northern Ireland (Nick Martin-Clarke) he became the chief prosecution witness in a murder trial and was subsequently subject to a perpetual ban on membership of the National Union of Journalists and also put on a witness protection programme. 

b) In the course of collecting research data, subjects under the age of 18 may admit to activities and experiences that indicate they have been victims of sexual and/or physical abuse and criminal offences (excluding terrorism). If the subjects insist that they do not wish for the offences to be investigated, an academic member of staff/researcher should not be liable for any criminal offence by respecting the complainants’ wishes. If the member of staff/researcher reports the offence ‘in the public interest’ there will inevitably be ethical and professional consequences. In the case of children who are so young that it is doubtful that they can exercise consent or disclosure or not, it has been accepted in many legal jurisdictions that medical professionals such as paediatricians do have a public interest in over-riding the duty of confidentiality. In the USA adult journalist sources have successfully sued journalists who breached confidentiality agreements for breach of contract. This kind of jurisprudence has not been developed in the United Kingdom.

c) In the course of collecting research data, subjects may admit to behaviour that constitutes criminal acts under terrorism legislation. The academic member of staff/researcher will be liable to criminal prosecution by not reporting the matters within a reasonable length of time to the police. Research in these areas is, therefore, problematical from both an ethical and legal standpoint. 

d) In the course of collecting research data, academic members of staff and/or researchers may be subjecting human individuals to conditions that could lead to harm by a process of omission. These circumstances are likely to be exceptional, but any obligations established under common law similar to those applying to members of the medical profession should be born in mind.

1.14 The situation in France. In direct contrast to the legal position in the United Kingdom, academic members of staff/researchers are, like all other citizens, subject to a mandatory duty to report serious criminal offences. Serious criminal offences are usually regarded as those that carry a maximum of at least 10 years’ imprisonment. Unlike English criminal law, there has been a duty in French criminal law to report all serious offences since 1941(Law 25th October 1941); the offence being reinstated after Liberation (Ordonnance 25th June 1945) as Article 62.  This is now contained in Article 434-1 of the current Penal Code.  In the 1960s, a specific duty to report terrorism and offences against the State was added (Ordonnance 4th June 1960) followed in 1971 by a duty to report the abuse or neglect of children (law 6th July 1971).  These are now found in Articles 434-2 and 434-3 respectively.   The duty to report child abuse has been the most prosecuted of the duties and in the mid 1990s reforms of the Penal Code, this duty to report was extended so that it covered violent offences against vulnerable adults as well as child abuse and neglect.  As well as these specific non-reporting offences, there are other provisions that may be used to encourage reporting.  Article 40 of the Code of Criminal Procedure imposes a duty on professionals to report any information about criminal offences that they discover in the course of their profession. 

Article 434-3 of the French criminal code covers the abuse and neglect of children or vulnerable adults.  It was decided that there was a need for a specific duty to report child abuse.  The measure was introduced when it was decided abuse and neglect was not being reported as a result of potential reporters not being clear whether it was sufficiently serious to be defined as a crime.  The introduction of a specific duty to report removed this uncertainty and coupled with an increased awareness of child abuse and neglect lead to an increase in reporting.  (Stretch, 2003)
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