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Religious Literacy for Equality in Religion or Belief

Dialogue IV - Balancing Competing Interests (19 March 2013)
While the previous dialogue focused on the obligations and challenges of religion or belief in everyday practice, this one moved to thinking about what happens when things go wrong. It was designed in recognition of the reality that ‘jaw’ (conversation) does not always succeed. Indeed, the issues we hear most about in this area are those which go to law because they have not been resolved in some way at an earlier stage. As the dialogue on ‘media’ reveals, this can leave the impression that religion or belief are somehow in crisis in workplace and service settings. But the reality is that these legal cases, though high profile, are extremely rare. Yet so much effort is often focused on avoiding litigation rather than on developing a positive atmosphere rooted in inclusivity. 

This dialogue was an opportunity to set legal disputes in this wider context of positive environments which can avert them, while recognising that courts will have the final word where issues are not otherwise resolved. 
Input from a Leading Thinker

The dialogue began with a presentation by Dr Matthew Gibson, a lecturer in law at the University of Liverpool, whose recently completed Ph.D. used the case of Ladele v Islington Borough Council as a case study to look at the notion of reasonable accommodation and how it might work in the British context. Dr Gibson's  presentation drew attention to the fact that to date all the legal cases in this area have concerned indirect discrimination and all have failed. He also recalled non-litigated cases, for example a Muslim taxi-driver who refused to carry a guide-dog. He said that in cases of indirect discrimination courts have to consider whether any discrimination can be justified. Justification is allowed where it can be shown to be proportionate. 

Dr Gibson pointed out that in cases concerning sexual orientation and religion or belief, to date sexual orientation has always supervened. He asks whether this suggests an emerging hierarchy of rights. He posed reasonable accommodation as a potentially flexible and appropriate approach, though pointed out that it is not a legal principle in the UK. He introduced the Canadian model where it does exist in law. There the tests for a reasonable accommodation are ‘undue hardship’ and an ‘impossibility test’ – that discrimination could only be justified where it would not be possible to accommodate. ‘Impossibility’ itself is obviously a contested concept. 

In attempting to apply this in the case of Ladele vs Islington Council, he considered whether Islington Council could have avoided the problem by simply designating Ladele to same-sex registrations of marriage only when the law was passed and they were asked to do so – a ‘pre-designation accommodation’. He discussed the relative advantages and disadvantages of what he called ‘pragmatism over policy’ but recognised that this could lead, for example, to accommodations for racist religious views. Nevertheless he suggested that reasonable accommodation could be a model for a nuanced yet structured dialogue which averts litigation. He pointed out that conversation will always be the basis for the seeking of accommodation and that a degree of religious literacy will be needed to engage in it. 

The full presentation can be found on the project website www.religiousliteracy.org 

The dialogue groups focused on the following questions, with a summary of the discussions which took place, below:

1. Can differences between sexual orientation and religion or belief ever be resolved to everyone’s satisfaction? 

This talking point was prompted by the preponderance of cases in law and the media relating to the balancing of sexual orientation and religion or belief identities. It was designed to prompt an exploration of any possible points of resolution and/or approaches to addressing such situations. 
The first response to this question was a unanimous ‘No’. However, conversations developed into how ‘accommodation’ might achieve a degree of satisfaction. The terms ‘resolved’ and ‘satisfaction’ were recognised as open to multiple interpretations and much discussion focused on the idea of compromise and whether this is practical or even desirable. 

The case of Ladele v Islington Borough Council was picked up repeatedly. Some participants felt that beliefs that discriminated against same-sex relationships should be accommodated as long as the service user did not feel discriminated against personally or directly, that is if they were not aware of such accommodation having been made and were never refused a service. This was seen as a pragmatic approach. 

Others felt strongly that as a principle, any public organisation should not discriminate and one protected characteristic should never 'trump' another. This, in turn, was met with the argument that ‘not to accommodate’ may be contrary to the freedom of religion or belief and results in sexual orientation ‘trumping’ religion.

There was agreement that in seeking a satisfactory resolution of such issues, a focus on dialogue will be key to any organisation. 

Likewise, a robust environment for difficult conversations in advance is desirable. 

2. What factors should inform what’s reasonable or proportionate when considering requests based on religion or belief? 

This talking point was designed to elicit principles and values which might underpin approaches to religion or belief accommodations, where they are sought. ‘Reasonableness’ and ‘proportionality’, having emerged as key categories in addressing this area, are nevertheless themselves extremely difficult to define. We wanted to explore the parameters as participants see them, and whether anything helpful can be said about their boundaries or approaches to finding them. 

The degree of impact of any request was considered important. This included the effect it might have on the employer and co-employees, both in terms of workload and (in the case of service providers) the service itself. 

It was recognised that an important, but less visible aspect of the issue, is how colleagues might feel about the request being accommodated. 

It was generally agreed that if a request was likely to impact on the employee’s ability to do their job, or if it increased the workload of others, then it should not be granted. 

Nevertheless, it was also generally agreed that the needs of employers could probably usually be balanced with those of employees, especially if the issue was negotiated well in advance. 

Participants wanted concrete examples, with analysis, of situations where competing interests had arisen and had been balanced (or not). Case study examples with discussion points could be very useful in this area. 

3.What are the ingredients for the successful reconciliation of competing rights?
This talking point was introduced in recognition of the damage which can be done by conflict about religion or belief in workplaces and service settings. This can have long-lasting impacts as organisations and teams wrestle to come to terms with challenges. The dialogue was designed to draw attention to the role of building resilience for such conversations and conflict, and for rebuilding where necessary. 
A key message that came through in response to all the questions discussed is that for such issues to be addressed in the workplace, good, clear communication is vitally important. Dialogue – in advance - was widely seen as the way forward. 

Most agreed that there should be a process and policies in place which, based on informed understanding of the issues, would facilitate and structure discussion, with ground rules agreed. 

As part of this, the importance of listening was highlighted; that employers need to take time to listen to employees, to identify the problem, what the practical issues are, and to establish the facts and the goals for both parties. 

Likewise, issues may be best treated as issues for the team or organisation, rather than for particular individuals. A broad sense of ownership of decisions was felt to be important. 

It was agreed that such processes require strong leadership. Many felt that in order to provide strong leadership, employers need a better understanding of religion or belief - and of equalities law and practice.

This issue was felt to be particularly important for smaller organisations and businesses (SMEs). Briefings are needed for SMEs, alongside dissemination and engagement activities.
It was suggested that an arbitration and mediation role might be usefully shared and/or supported by external bodies, like the EHRC. Others thought that ‘facilitation’ would be better because it does not take an implied starting point that a compromise solution should be found. 

One size will not fit all. The ingredients for success in this area will differ from context to context. A mindful approach is all the more important therefore. 

It was suggested that there are degrees of negotiability for each individual. Employers need to ascertain these before they begin the process, to have a good understanding of the problem, to have identified their aims in engaging in negotiation and to seek to reduce tensions. The compilation of scenarios setting out the desired process might be useful.
One view was that ‘reasonable accommodation’ changes the starting points of equality and places too much focus on achieving reconciliation rather than providing protection for disadvantaged groups. 

Some people were not comfortable at all with the language of ‘accommodation’, which they thought implies the toleration of the ‘other’. They disliked ‘toleration’ and did not see why they should accept ‘being tolerated’. 

Some questioned whether accommodation represents the abandonment of the principle of equality itself. They wanted to emphasise that the law protects individuals and means that they do not have to be ‘accommodated’, because they have rights. 

Where it is practiced, it was felt that reconciliation of competing rights ought to be based on accommodation on both sides – a degree of mutuality. Again, this was challenged by those who thought that mutuality implies a dilution of rights. In a sense this goes to the heart of the debate about addressing religion or belief in workplace and service settings: it marks a line between those who think compromises should be sought and reached, and those who think their rights are absolute and immutable.  

Key issues
· Accommodation should have no impact on other staff and no cost. But views differed over whether any variance is acceptable to colleagues. 
· Public organisations should not be seen to discriminate and the threshold for them is often regarded as higher than for private sector organisations.

· Compromise may be attainable in some circumstances, but views differed over  whether it is right to seek compromise at all.

· Some suggested it is acceptable to make a distinction between beliefs and behaviours – ‘allowing’ beliefs, but not behaviours which discriminate.

· Some thought that accommodation is acceptable if it is hammered out behind the scenes; others did not.
· There may be a distinction between individual beliefs and core beliefs or dogmas of creedal religions and it may be possible sufficiently to define these to make a clear-cut case.

· It is important to inculcate an ethos of mutuality and accommodation rooted in talk. 

· A meeting of minds does not have to mean the achievement of consensus. 

· One view was that individuals should simply not go into certain jobs or seek certain services; others disagreed. Likewise, one view was that organisations should simply not provide certain services. 
· Success in accommodating requests depends on the availability of alternatives, for example for other employees to pick up the work, or to fill in slots on rotas, or for employees to find jobs which suit their lifestyles better. 

· Some issues may be easier to accommodate than others.

· It was felt by some that if duties are outlined in the initial contract of employment, 'opt-outs' should not be allowed subsequently. Others felt that if the context changed, then these should be permitted.

· One suggestion was that the density of population of a protected group, or the frequency of requests for opt outs, are important factors to take into account. 
· There may be a problem in measuring the sincerity of beliefs and it may be difficult for employers to second-guess the motivations of their staff. 

· Accommodation needs to be mutual. 

· SME awareness of equality issues is very low,
· It may be impossible to find a solution in all cases. Then it is important for employers to build or rebuild teams and organisations to recover from the trauma of conflict. 

· Intersectionality is critical; people have more than one identity at any one time (for example, gay Christians). 

· It is important to treat individuals and situations as real and specific, without resorting to stereotype. It might rebalance employer and public perceptions of religion or belief to give voice to ‘ordinary’ people of faith in workplace settings. 
Action points

· Further discussion to assess who should act as mediator where there is conflict on religion or belief issues would be useful; should this be a role for employers or for a national body like the EHRC?

· Guidance is needed to ‘tell the stories’ of possible ways forward. 

· Employers may need further guidance on how to assess the sincerity of beliefs and to understand the motivations of their staff.

· Steps should be taken to raise SME awareness of equality issues.

· Employers may require guidance on how to seek to avoid conflict over religion or belief issues and to restore trust within the organisation if conflict does arise.

· Studies could be undertaken to allow the voices of 'ordinary' people of faith in the workplace to be heard.
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